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CONTRIBUTIONS TO SUPERANNUATION FUNDS 


Meaning of “Special Circumstances” referred to 
in s. 66 (4) and s. 79 (4) 


In C.T.B.R. Ref. No. 119/1946, Mr. R. R. Gibson, Chairman of 
Board of Review No. 1, in referring to the words “the special 
circumstances of the case warrant the allowance of a higher amount 
as a deduction”, contained in s. 66 (4), said: “The Commissioner’s 
discretionary function under sub-s. (4) is unusually narrow. He 
is not empowered to increase the deduction under sub-s. (3) for 
reasons which he thinks sufficient or where he is of the opinion that 
it would be fair and reasonable to do so. The deduction under 
sub-s. (3) must stand unless he is of the opinion that an increase 
is warranted by ‘the special circumstances of the case’, i.e. cireum- 
stances which are exceptional, extraordinary or peculiar. But special 
circumstances are only recognizable as such when considered in 
relation to contemplated circumstances which are normal: the 
recognition of the former depends on the pre-recognition of the 
latter. It follows that before the Commissioner can reach the stage 
of exercising his discretion under sub-s. (4) he must be satisfied as 
to what are the normal circumstances contemplated by the depen- 
dence of the application of that sub-section upon the existence of 
special circumstances. The legislative norm must be found by the 
Commissioner upon a consideration of the policy which is implicit 
in the standard prescribed by sub-s. (3)(c), for the only effect 
which sub-s. (4) can have is the relaxation of that standard.” 

By deed, A.B.C. Ltd., on behalf of itself and a number of sub- 
sidiaries, including the taxpayer company, entered into a super- 
annuation scheme for the benefit of the employees of the companies. 
The deed provided for the employers’ contributions to be: in respect 
of employees in receipt of wages of not less than £6 weekly, 5 per 
cent. plus 1/5th of 1 per cent. for each year of past service; in 
respect of employees in receipt of less than £6 weekly, 4 per cent. 
plus 1/5th of 1 per cent for each year of past service. In the 
relevant year the taxpayer made a contribution to the fund. The 
contribution included £188, £141, and £141 on behalf of D, E, and F, 
three employee-directors of the taxpayer. The Commissioner refused 
to allow any excess over £100 in each instance. On reference to the 
Board of Review, held, rejecting the taxpayer’s claim, there were 
no special circumstances warranting the allowance of a higher sum 
than that provided by s. 66 (3) (C.T.B.R. Ref. No. 51A/1948). 

In the above case the members of the Board discussed the 
meaning of the following words contained in s. 66 (4): “the special 
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[i.e. than that provided by s. 66 (3)] as a deduction”. The following 
circumstances were considered to be irrelevant in forming an 
opinion under s. 66 (4) : 


As submitted by the taxpayer : 
(a) The exacting nature of the services rendered in the past 


by the three employees, resulting in a highly successful business. 
(b) The fact that during the building up period they were under- 
paid. ‘‘If the taxpayer seeks to reward its employee-directors for 
pioneering work completed many years ago during the performance 
of which they were underpaid it is not necessary to recompense 
them per medium of a scheme which attracts the benefit of s. 66. 
There is nothing to stop the taxpayer from so rewarding its em- 
ployee directors but the taxpayer can hardly claim that this is a 
special circumstance attracting the discretion given under s. 66 (4)” 
per Mr. A. C. Leslie. 

As submitted by the Commissioner : 

(c) The amount of annual dividend which the employee might 
be expected to derive from his shareholding in the company. “I am 
not influenced by the fact that these employees are shareholders 
drawing substantial dividends from the holding company... . I do 
not think . . . that it is necessary to weigh the circumstances of their 
financial interest in the holding company (and indirectly, of course, 
in the taxpayer company) in considering the question before us” 
per Mr. G. J. J. O’Sullivan. 

In the last-mentioned case, Mr. O’Sullivan said: “The ‘special 
circumstances’ contemplated by s. 66 (4) are, in my opinion, circum- 
stances where, in relation to the case of any particular employee 
who is to benefit from the fund, an annual contribution of £100 
(or 5 per cent. of his remuneration, as the case may be) is unlikely 
to provide for him a reasonable allowance on his retirement. With- 
out attempting to specify in advance all the circumstances which 
might conceivably be regarded as ‘special’ in this connection one 
illustration derived from the suggestion of Mr. ‘J’ in a somewhat 
analogous case recently before the Board might be given; that is the 
ease of an employee who has given his employer long service and 
who has (say) only one or two years to go before retirement and 
in respect of whom, owing for example to the recent initiation of a 
superannuation fund by the employer, £100 (or 5 per cent. of his 
annual remuneration) per annum would not provide a reasonably 
adequate retiring allowance”. 

The taxpayer company set aside a voluntary contribution of 
£10,831 for the purpose of an employees’ benefit fund. The provision 
for each male-employee was an amount equal to the average weekly 
remuneration of the employee multiplied by his years of service. 
The Commissioner exercised his discretion in favour of the taxpayer 
in respect of nine individual cases (the amounts allowed varying 
from £117.to £250), but disallowed its claim in an aggregate amount 
of £1,969. Held, disallowing the taxpayer’s objections, there were no 
special circumstances in the case which warranted the allowance of 
a higher sum as a deduction than the amount already allowed by the 
Commissioner (C.T.B.R. Ref. No. 119/1946). The following notes on 
this case shed considerable light on the Board’s attitude to s. 66 (4). 
These notes apply, of course, with full force to s. 79 (4): 

NorMAu Retiring Ace. In determining the term which is likely 
to be available to the employer to make the desired provision for an 
employee, the Department assumes that the retiring age in the case 
of males will be 65 years. This, it is said, is the normal retiring age 
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contemplated by the generality of provident funds, and is adopted 
by the Department in the interests of consistency and equality of 
treatment. It is not the practice of the Department to concede an 
earlier retiring age unless there is conclusive evidence before it that 
the employee concerned will be required to retire at an earlier age 
than 65 years. In commenting on the Departmental attitude, Mr. 
Gibson said: “The Commissioner’s explanation of his assumption 
was that ‘the normal retiring age contemplated by the generality of 
provident funds’ was 65 years. I think that for the reason so given, 
and for other reasons which are matters of common knowledge, the 
Commissioner’s assumption is justifiable and that in acting upon it 
he is giving effect to the implicit policy of the legislation insofar 
as it is concerned with continuing schemes for the provision of 
retiring allowances.” 

Wuart Is A REASONABLE LUMP SUM PROVISION ON RETIREMENT? In 
C.T.B.R. Ref. No. 119/1946, the Commissioner’s representative ex- 
plained the Departmental attitude by saying: “After a certain 
amount of research and consideration the Commissioner decided that 
eases where the rules of a provident fund . . . provided for the 
payment of a retiring allowance, he decided that a sum equivalent 
to double the employee’s annual salary would be reasonable pro- 
vision ... that is as a general rule”. In the case under review the 
Commissioner went further in that he recognized as not unreason- 
able a provision in the scheme for more than double the employee’s 
salary in respect of some of the employees who were on a compara- 
tively small or within a medium range of salary. An analysis re- 
vealed that in some instances the contemplated retiring allowance 
was treble the annual salary and more. The Chairman of Board of 
Review No. 1 (Mr. R. R. Gibson) commented on the Departmental 
attitude as follows: “The point of time or the period to be taken for 
the determination of the ‘annual salary’ does not appear but if I 
am right in assuming that the Commissioner’s decision refers to the 
employee’s annual salary at the time when he comes within the 
provident scheme then in this case the Commissioner has not sought 
to apply his general decision. He has accepted the company’s state- 
ment that the retiring allowance aimed at in every case is an 
amount equal to three times the employee’s annual salary at the 
inception of the scheme. Then, taking the cases of the employees, in 
respect of each of whom more than £100 was contributed in the 
initial year of the scheme (i.e. the year under review) he has 
divided them into two classes consisting of (1) employees for eaeh 
of whom the contemplated retiring allowance would be provided 
by an annual contribution of £100 or less from the inception of the 
scheme until retirement at the (assumed) age of 65 years and (2) 
employees for each of whom the contemplated retiring allowance 
would only be provided by an annual contribution of an ascertained 
amount exceeding £100 over the similarly assumed period of con- 
tribution. The circumstances of theycase of each of the employees 
in class (1) were treated by the Commissioner as normal and the 
deduction under sub-s. (3) in respect of the initial contribution was 
accordingly not increased. The circumstances of the case of each of 
the employees in class (2) were treated as special and the deduction 
under sub-s. (3) was increased to the extent of the excess over £100 
of the amount ascertained as a sufficient annual contribution to 
provide the contemplated retiring allowance. In every case the 
amount taken by the Commissioner as the annual contribution neces- 
sary to provide the contemplated retiring allowance was arrived 
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at by dividing that allowance (annual salary 3) by the number 
of years in the period of contribution and is therefore considerably 
higher than the amount which with interest would be sufficient to 
provide that allowance. In this respect the company has been 
liberally treated.” 

INITIAL CONTRIBUTION IS NOT OF ITSELF A ‘‘SPECIAL CIRCUM- 
STANCE’’. The following is an extract of Mr. R. R. Gibson’s reasons for 
decision in C.T.B.R. Ref. No. 119/1946: ‘‘In the other case mentioned 
{not reported] the retiring allowances were provided for on the basis, 
generally, of retirement at the age of 65 years but the case was 
similar to this case in that the relevant year of income was the 
initial year of the provident scheme and the sum set aside by the 
employer during that year was allocated on a basis which involved 
a contribution of more than £100 in respect of each of a consider- 
able number of employees. According to my recollection the Board 
was satisfied, or at all events I was satisfied, that if the employer 
company continued to make annual contributions in accordance with 
its proposals (and there was evidence of its intention to do so and 
of the fact that, several years after the relevant year of income, it 
was carrying out that intention) the total amount which in the long 
run would be contributed on account of any employee in respect of? 
whom more than £100 was contributed in the initial year of the 
scheme would not have averaged more than. £100 per annum. In 
the circumstances it seemed to me to be reasonable, and in accord- 
ance with the spirit and intendment of the legislation, that the 
employer’s claim should, as the Board in fact decided, be allowed 
in full. However, in the reasons for its decision the Board made it 
clear that the fact that the year of income was the initial year of 
the scheme was regarded as a special circumstance warranting a 
greater deduction than that allowable as ‘the result of the applica- 
tion of sub-s. (3)(c). After re-examining the legislation in the light 
of the carefully presented rival contentions in the present case I 
find myself unable to adhere to the view that such a fact is a special 
circumstance within the meaning of sub-s. (4). As I now read the 
legislation, the point which appears to me to be overlooked by such 
a view is that sub-s. (3)(¢) (the result of the application of which is 
all that sub-s. (4) is concerned with) does not discriminate between 
an initial contribution (‘ a sum set aside as a fund’) and a subse- 
quent contribution (‘a sum paid to a fund’). As a deduction in 
respect of a contribution of more than £100 is therefore cut down 
by sub-s. (3)(e) to £100 whether the contribution is made in the 
initial or.in any subsequent year, the fact that such a contribution 
is made in the initial year cannot of itself be a special circumstance 
warranting exercise of the Commissioner’s discretion under sub-s. 
(4): there must be some additional circumstance or circumstances 
such as (e.g.) the length of the period of the past service, coupled 
with the proximity of the retirement, of the particular employee 
concerned.” 

EacH YEAR OF CONTRIBUTION Must BE CONSIDERED ON ITs OWN 
Merits. In C.T.B.R. Ref. No. 119/1946 the Commissioner’s represen- 
tative, in referring to the future of the fund, said that each year would 
be considered in the light of any special circumstances which might 
arise, and the case of each beneficiary on its merits. If in prospec- 
tive years any such circumstances should arise as, for example, 
where it is found that the amount provided is not sufficient to 
ensure a reasonable retiring allowance from the fund in a given 
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case (say where an employee had only one or two years to go before 
retiring) there was, he said, nothing to prevent the company from 
then making special representations to the Commissioner for the 
allowance as a deduction under sub-s. (4) of a sufficient extra con- 
tribution in the particular year to meet the case (cf. extract from 
Treasurer’s memorandum circulated with the 1943 Bill). 


A PROVIDENT SCHEME CANNOT BE DEALT WITH en bloc in DETER- 
MINING WHETHER DEDUCTION UNDER s. 66 (3) SHOULD BE INCREASED. 
In C.T.B.R. Ref. No. 119/1946, the Chairman, Mr. R. R. Gibson, said : 
“Sub-section (4) speaks of an allowance of ‘a higher amount’ but 
this prima facie undivided amount must be either (1) the amount 
of the whole or some part of the excess over £100 of the contribu- 
tion made in respect of one employee or (2) the sum of several such 
amounts, being parts of contributions made in respect of several 
employees. This to my mind is most important because it necessarily 
means that the application of sub-s. (4) depends on whether the 
Commissioner is of the opinion that there are special circumstances 
warranting an increase in the deduction allowed under sub-s. (3) in 
respect of the contribution made on account of each employee con- 
cerned; and where the case is one to be dealt with by the Board it 
also means that the onus is on the employer-taxpayer to satisfy the 
Board that special circumstances exist in the case of each such 
employee.” 


COMMONWEALTH INCOME TAX ON EARNINGS OF 
BANKRUPT SUBSEQUENT TO SEQUESTRATION ORDER 


A sequestration order against a bankrupt was made on 5 July 
1939. In 1950, after-acquired property of the total value of £22,747 
came into the hands of the Official Receiver. The Commissioner of 
Taxation made a claim on the Official Receiver for payment of the 
sum of £18,116 in respect of tax assessed upon the earnings of the 
bankrupt for income years 1941-1942 to 1948-1949, inclusive. The 
Commissioner claimed priority under s. 221 (b)(i) of the Income 
Tax Assessment Act, which provides that a trustee shall apply the 
estate of the bankrupt “in payment of tax due under this Act 
(whether assessed before or after the date of the order of sequestra- 
tion) in priority to all other unsecured debts other than” certain 
specified debts. Held that, although s. 221 has the effect of giving 
to the Commissioner the specified priority in relation to tax assessed 
both prior to and subsequent to sequestration on income earned by 
the bankrupt prior to the date of sequestration, nevertheless such 
priority does not extend to tax assessed on the earnings of the 
bankrupt subsequent to the date of sequestration. (Re Wilson, a 
Bankrupt, ex parte Tregenza, Acting Official Receiver—Queensland 
Supreme Court, 20 July, 1950.) 

“It was argued for the Commissioner that s. 221 (b) not only 
gives a higher priority but confers rights upon the Commissioner 
that he did not possess formerly in relation to payments or dividends 
from the bankrupt’s estate. The sub-section undoubtedly gives to 
the Commissioner of Taxation a higher priority for tax in relation 
to income earned prior to the date of sequestration. It also has the 
effect of giving to the Commissioner a priority in relation to tax 
assessed subsequent to sequestration on income earned prior to the 
date of sequestration. A third result on the wording of the section 
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is to give a priority in relation to all tax assessed upon income 
earned prior to the date of sequestration and not merely the 
highest amount of any one year. 

“It was argued that as tax is not due until it is assessed, there- 
fore the words ‘whether assessed before or after’ make clear the 
intention of the Legislature to confer a new right, i.e. a new debt 
payable out of the estate, and in addition a new priority with regard 
to tax the liability for which arose years after the date of the 
sequestration order. On this construction the words ‘whether 
assessed’ appear to be unnecessary as by the omission of those words 
the sub-section would read: ‘in payment of tax due before or after 
the date of the sequestration order’. 

“In my opinion the reason the words ‘whether assessed before 
or after’ were inserted was that it was desired to protect the revenue 
in cases where the liability to tax existed or the obligation was 
incurred before sequestration but the priority was defeated because 
the assessment was not issued until afterwards. 

“It was also argued by counsel for the Commissioner that the 
phrase ‘tax due under this Act’ was a general phrase that dealt 
with time and the words ‘whether assessed before or after the date 
of sequestration’ clearly showed that the liability to tax could 
arise after sequestration. 

“T am of the opinion that the phrase ‘tax due under this Act’ 
in its context is in the nature of a description of a debt as opposed 
to a definition of its scope in relation to time and the argument 
for the Commissioner that the words ‘whether assessed before or 
after’ make clear the intention of the Legislature to give rights in 
relation to tax on income earned subsequent to the date of seques- 
tration seems to omit the consideration that the words could have 
full scope if applied to a liability or obligation arising prior to 
sequestration. The wording of the section does not seem to me to be 
an adequate way of expressing an intention to deal with after- 
acquired earnings of a bankrupt and it is extremely doubtful if the 
Legislature had in mind after-acquired property. The wording of 
the section indicates that the Legislature intended to deal exclu- 
sively with debts and priorities in bankruptcy and is referring to 
tax due as a provable debt. The opening words of s. 221 (b)(i) are 
similar to those of s. 84 of the Bankruptcy Act: “The trustees shall 
apply the estate’. There is not, in my opinion, a new debt or a new 
provable debt created. The tax debt is compared with ‘other 
unsecured debts’ which must be debts provable in the bankruptcy 
the obligation for which was incurred or existed prior to the date of 
sequestration. The Legislature did not intend and did not, in my 
opinion, give by the section a priority to a debt that was non- 
existent and the obligation for which was not incurred before the 
date of the sequestration order.’’ Per Mack, A.J. 


COMPANY IN LIQUIDATION 


In the August 1950 issue of Current Taxation a note appears 
on p. 29 stating that where a company in liquidation had derived 
a taxable income and the income was “properly applied to replace 
a loss of paid-up capital” within the meaning of s. 47 (1), it was 
contended by the company that no tax would have been payable 
by the shareholders under that section if the liquidator had paid 
the “undistributed amount” to them. In this view, the s. 104 tax 
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on the “undistributed amount” would be nil. It was stated in the 
note that the Commissioner had allowed an objection containing the 
above grounds. Subsequently, the Commissioner issued a Part III A 
assessment on the ground that the taxpayer is a non-private com- 
pany. It follows that the cancellation of the Division 7 assessment 
does not necessarily mean that the company’s claim under s. 47 has 
been conceded by the Commissioner. Nevertheless, the writer is of 
opinion that the company’s contention with regard to the applica- 
tion of s. 104 is correct. 


LOSS ON SUBSEQUENT SALE OF SHARES 
RECEIVED IN SETTLEMENT OF A DEBT 


In 1929 taxpayer, being owed a large sum by another company 
which was unable to make payment in cash, took shares in the 
debtor company in settlement of its debt. In 1946 the taxpayer sold 
the shares at a loss. Held, the loss was not an allowable deduction 
(Bowyer-Boag Ltd. v. Minister of Nat. Rev. (1950), 2 Can. Tax 
A.B.C. 202). 


PROFITS ARISING OUT OF BOOK DEBTS 
WHICH HAVE BEEN PURCHASED 


In the June 1950 issue of Current Taxation, at p. 187, the 
decision of the English High Court (Roxburgh, J.) in Reynolds and 
Gibson v. Crompton; Same v. I.R. Comrs. was cited. In that case a 
book debt was acquired by a new firm from a predecessor at a 
discount. The new firm succeeded in collecting the full amount of 
the debt, with a resultant profit of £50,000. The new firm did not 
trade in book debts. The English High Court held that the profit 
was assessable on the ground that the profit arose from the utiliza- 
tion of circulating capital in the trade. . 

The above decision was reversed by the Court of Appeal, which 
held that the surplus was not assessable (14 July 1950). The follow- 
ing is an extract from the judgment of Jenkins, L.J.: 

“But for my part I do not think the importation into the case 
of the somewhat debateable distinction between fixed and ciren- 
lating capital really contributes anything to the solution of the 
question in issue.. After all, if I understand the cases correctly, 
‘circulating capital’ is simply an expression used to denote capital 
expended in the course of the trade with a view to disposal at a 
profit of the assets produced or acquired by means of such expendi- 
ture, and represented at different stages of its career by cash, assets 
into which the cash has been converted, and debts owing from 
customers to whom those assets have been sold. It follows that to 
describe the sum of £124,600 expended by firm No. 3 in the present 
ease on the acquisition of the debt of £174,600 owing to firm No. 2 
as circulating capital is really to beg the question, since the £124,600 
was circulating capital employed in firm No. 3’s trade if but not 
ms the acquisition of the debt was an operation of firm No. 3’s 
trade. 

“The question therefore still remains to be answered: was the 
purchase of the debt in question a purchase in the course of the 
new trade which firm No. 3 is treated as having set up, with the 
result that the profit of £50,000 accruing through the ultimate 
payment of the debt in full was a profit of that trade? 


* 
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“For this purpose, firm No. 3 must be regarded as a complete 
stranger to firm No. 2, purchasing the assets and undertaking the 
liabilities of firm No. 2 with a view to setting up a new business of 
the same kind on its own account. 

“The mere fact that a given asset was included in the totality 
of the assets so acquired clearly could not of itself make its aequisi- 
tion an operation in the course of the new trade set up by firm No. 3, 
so as to turn any appreciation in the value of that particular asset 
into_a profit of such trade. For instance (the trade being that of 
cotton brokers) appreciation in the value of such assets as premises, 
office furniture, or investments acquired from firm No. 2. would 
clearly not answer that description. The result must therefore 
depend on the nature of the asset. If it was an asset of the kind 
dealt in in the course of the particular trade, or in other words if it 
was in the nature of stock in trade, its purchase would clearly 
amount to a trading operation, and any resulting profit would be a 
profit of the trade. If it was an asset which could only be turned 
to account by the exercise of the trade (for example, an uncom- 
pleted contract for the supply of goods of the kind dealt in in the 
trade) the same result would, I apprehend, ensue. But, if it was an 
asset neither of the kind dealt in in the trade nor such that it could 
only be turned to account by the exercise of the trade, I cannot for 
my part see on what ground its purchase could be regarded as in 
itself constituting an operation of the trade. 

“Applying these principles to the present case, I find that firm 
No. 3 purchased from firm No. 2 amongst other assets a debt, the 
right to receive which had been fully earned many years ago by 
trading operations long since completed. Nothing whatever in the 
way of the relevant trade remained to be done in order to recover 
the amount, and it was in due course recovered by firms Nos. 3 and 
4 simply by virtue of the former’s purchase of the right to receive it. 
It is true that the trading operations by which the debt had 
originally been earned were of the same kind as those upon which 
firm No. 3 was proposing to embark. But this seems to me to be 
beside the point. It was simply a right to receive £174,600 and it 
mattered not on what account that right had arisen. Precisely the 
same profit would have arisen to any purchaser of the debt whether 
a cotton broker or not. Its value in no way depended on firm No. 3 
carrying on the business of cotton brokers or any other business. 
The transaction as I see it was simply the purchase of an asset 
which subsequently appreciated in value by a firm whose trade did 
not include the purchase of or dealing in assets of that character. 

“I ask myself whether in the converse event of firm No. 3 having 
purchased from firm No. 2 a similar debt which ultimately realised 
£50,000 less than*the price paid for it the deficiency would have 
constituted a loss sustained in the course of the new trade set up 
by firm No. 3, and find difficulty in seeing how the answer to that 
question could fail to be in the negative. 


“If this view is right, the following passage from the judgment 
of Lord Young in Assets Company Limited v. Forbes (1897), 3 T.C. 
542, at 549, seems to me to be closely in point: ‘Is it to be said that 
they were making a trade of buying and selling doubtful debts? 
There is nothing to indicate that in the least. The proposition that 
where anybody who purchases a doubtful debt and makes more 
than he paid for it—one purchase, he not being a trader in that 
kind of thing—that that is income, is, I think, a proposition which 
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cannot be sustained. Now, I think we have nothing upon the face 
of this case to show that in a trade of buying and selling there was 
income or gain made by this Company upon which the assessment 
is made’.” 

In the course of his judgment, Jenkins, L.J., made the following 
observation on the case of Harry Hall Ltd. v. Barron (cited in the 
November 1949 issue of Current Taxation, at pp. 66-7) : 

‘*As to the case of Harry Hall Ltd. v. Barron (1949), 30 T.C. 
451, in which Mr. Justice Croom-Johnson treated the question 
whether a profit realised by the collection of book debts purchased 
from one tailoring concern by another was a trading profit in the 
hands of the purchaser as a question of fact which had been con- 
cluded in favour of the Crown by the findings of the Special Com- 
missioners, I need only say that whether that case was rightly 
decided or not there were facts found by the Special Commissioners 
which have no counterpart here.” 


SECOND-HAND PLANT BOUGHT FROM PARTNERSHIP BY 
COMPANY THE ORIGINAL SHAREHOLDERS OF WHICH 
WERE IDENTICAL WITH MEMBERS OF PARTNERSHIP 


A partnership sold plant to the taxpayer company, the original 
shareholders of which were identical with the members of the 
parnership. The plant was sold for the sum of £1,015, which was 
£8 less than its depreciated value as defined by s. 62. The taxpayer 
claimed an initial depreciation allowance of 20 per cent. under 


s. 57 A. The Commissioner disallowed the claim on the ground that 
s. 60 (1) precluded the allowance as it represented an amount of 
depreciation greater than that which the members of the partner- 
ship would have been allowed if they had retained the plant. Held, 
taxpayer’s claim allowed. The Board formed the opinion under 
s. 60 (2) that the circumstances of the case were such that depre- 
ciation based upon the actual consideration given by the taxpayer 
should be allowed. Thus, s. 60 was not applicable and the dedue- 
tion claimed under s. 57 A should be allowed (C.T.B.R. Ref. No. 
M.68/1948). 

The following is an extract from the decision of Board of 
Review No. 2: 

“10. Section 60 (1) operates to place a limit upon what a tax- 
payer would otherwise be entitled to under other provisions of the 
law. In this sense, it imposes upon him a special liability or depriva- 
tion. But sub-s. (2) provides for his release from this special 
liability or deprivation upon express terms. Can the Commissioner 
negate this simply by refraining from forming any opinion at all 
on the matter with which sub-s. (2) deals? Or can this Board do 
so, upon a ease for review? 


“11. In this respect, guidance can be obtained from the case of 
Julius v. Bishop of Oxford (1880), 5 App. Cas. 214. At p. 225 the 
Lord Chancellor, after reviewing previously decided cases, con- 
tinued as follows. ‘My Lords, the cases to which I have referred 
appear to decide nothing more than this: that where a power is 
deposited with a public officer for the purpose of being used for 
the benefit of persons who are specifically pointed out and with 
regard to whom a definition is supplied by the Legislature of the 
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conditions upon which they are entitled to call for its exercise, that 
power ought to be exercised and the Court will require it to be 
exercised.” 

“12. Section 60 must be read as a whole. So read, it is immedi- 
ately apparent that it contains a provision for its non-application in 
specified circumstances. The first duty under the section is to 
decide whether the case under consideration is one to which the 
section is not to apply. And this involves the formation of an 
opinion, one way or the other, under sub-s. (2). The opinion to be 
formed relates to one matter only, viz., whether or not depreciation 
based upon the actual consideration given shouldbe allowed. The 
opinion in no way relates to the rate at which depreciation is to be 
allowed upon whatever is to be the base. 

“13. Section 60 appeared substantially in its present form in 
the Income Tax Assessment Act 1936. Its purpose is explained in 
the printed Order 1217 issued by the Commissioner of Taxation to 
which convenient reference is made in para. 915 on p. 535 of Gunn’s 
Commonwealth Income Tax Law & Practice, 2nd Ed. It was to 
deal with a case where a purchaser had acquired plant from a 
vendor at a price higher than the depreciated value of that plant, 
according to departmental calculations, in the hands of the vendor. 
It was admirably suited for that purpose. 

“14. In this case, there was no suggestion that the plant was 
acquired by the company at a higher figure than its depreciated 
value in the hands of the vendors. Rather the evidence tended to 
show that the consideration paid was, by inadvertence, £8 less than 
that depreciated value. In the circumstances, it is difficult to see 
why depreciation, whatever its rate or quantum, should not be 
based upon the actual consideration given by the taxpayer. It is 
impossible to see what other base could or should be substituted for 
it. 

“15. The rate of depreciation to be applied to that base is an 
entirely different matter. As regards property being plant and 
articles acquired or installed during the year of income, depreciation 
equal to 20% upon cost is first allowable under s. 57 A. This is 
deducted from cost, and depreciation caleulated under s. 56 (1) (a) 
or (b), as the case may be, is then allowed in respect of the balance. 

“16. Accepting the view that it is the duty of the Commissioner, 
and of this Board, upon a review, to form an opinion under 
s. 60 (2), the opinion we form in this case is that the circumstances 
are such that depreciation based upon the actual consideration 
given by the taxpayer should be allowed. The result is that s. 60 
does not apply and that the deduction claimed by the taxpayer 
under s. 57 A of the Act should be allowed.” 


EXPENDITURE ON SEA WALL ERECTED BY 
BEACH CAFE PROPRIETOR TO PROTECT PROPERTY 
FROM EROSION BY SEA 


The taxpayer carried on business as cafe proprietors at an 
English beach. Soon after commencing business, the taxpayer 
erected a barrier of wood piles and brushwood immediately in front 
of the cafe to protect its land from erosion by the sea. The company 
claimed that the cost thereof, £500, was an allowable deduction on 
the ground that the defence measures were carried out solely to 
maintain its existing assets, i.e. the cafe etc., in the state in which 
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they were originally purchased. Held, the expenditure was not 
deductible, being an outgoing of capital (Avon Beach & Cafe Ltd. 
v. Stewart, 18 July 1950). 


SALE OF GOODWILL IN CONSIDERATION OF ANNUAL 
PAYMENTS DURING LIFE OF VENDOR CALCULATED 
ACCORDING TO PURCHASER’S ANNUAL PROFITS 


The taxpayer owned a seed and nursery business. He supplied 
‘‘Y’’ Ltd., a chain-store owner, with the whole of its seed require- 
ments. By agreement dated 16 December, 1938, the taxpayer disposed 
of the whole of his undertaking as a seed merchant to ‘‘Y’’ Ltd., the 
consideration for goodwill (which was not associated with a lease) 
being calculated according to the future annual net profits earned 
by the seed packet department of ‘‘Y’’ Ltd. The sum so receivable 
by the taxpayer for goodwill was 100 per cent of the first year’s 
profits, 75 per cent of the profits of the second year, 50 per cent of 
the profits of the next succeeding five years, and 25 per cent of the 
profits earned thereafter. The above benefits were to cease on the tax- 
payer’s death, except as to the payment of the first year’s profits. With 
his return for year ended 30 June, 1940, the taxpayer lodged a copy 
of the above agreement with a statement that he had received £2,780, 
being the first year’s profits of ‘‘Y’s’’ seed packet department, and 
claimed that the sum was not assessable. The Commissioner assessed 
the year’s income and excluded the sum of £2,780 from the taxable 
income. Further sums were received under the agreement in the fol- 
lowing years: 1941, £2,159; 1942, £2,786; 1943, £3,917; 1944, £2,319; 
and 1945, £724. None of these sums was returned as income. After 
reconsideration, the Commissioner issued original assessments for 1941 
and 1942 (in which the taxpayer had sustained losses), also for 1944 
and 1945, and an amended assessment for 1943, in which he included 
the sums received from ‘‘Y’’ Ltd. 

Held (C.T.B.R. Ref. No. 84-88/1949) : (1) The sums received in 
respect of goodwill were assessable income and consequently the 
original assessments for 1941, 1942, 1944, and 1945 were upheld. -(2) 
The amended assessment for 1943 was invalid by reason of s. 170 (3), 
as the taxpayer had made, prior to the issue of the original assessment, 
a full and true disclosure of all material facts necessary for that 
assessment, and the omission from the taxable income of the amount 
received in 1943 did not arise from an error in calculation or a mistake 
of fact. 

The Board of Review distinguished 1.R. Comrs. v. Ledgard 
(1937), 21 T.C. 129, where it was held that a sum payable in respect 
of a deceased partner’s share in a business, including goodwill, though 
calculated on an income basis, was a single capital sum to be paid at 
the end of three years when ascertained. In the instant case, the 
taxpayer’s right to receive any payment for goodwill was subject to 
two contingencies: (1) the earning of profits, and (2) excepting the 
first payment, his expectation of life. The agreement in the instant 
case was not open to the construction placed upon the agreement in 
Ledgard’s Case for the following reasons: (a) the taxpayer had the 
right to receive separate annual payments which was not present in 
Ledgard’s Case; (6) a lump sum was not ascertainable during the 
life of the taxpayer after the first year, which introduced the element 
of the second contingency abovementioned; (c) there was no alterna- 
tive provision in the agreement whereby the price for goodwill was 
capable of being quantified. 


Supplement to The Australian Accountant—October, 1950 





60 CURRENT TAXATION October, 1950 


The Board also distinguished the circumstances of Dott v. Brown, 
[1936] 1 All E.R. 543, from the case under review. In the English 
case it was held that specified annual payments during the lifetime 
of the debtor made. under an agreement for the discharge of a com- 
promised debt were instalments of capital and not of income. In the 
instant case, there was no compromised or agreed upon principal sum 
stated in the agreement, and no single payment for goodwill so clearly 
capital in its nature that it would tend to colour other related pay- 
ments which may be made annually. 

The Board also distinguished J.R. Comrs. v. Ramsay (1935), 20 
T.C. 79, where it was held that annual payments of 25 per cent of 
profits for 10 years were capital in nature where they were made in 
part consideration for the purchase of goodwill. In Ramsay’s Case 
there was a primary price determined which was to be varied by the 
profit: earned during the ten years, and whilst it was not a fixed price, 
it was a figure upon which the contract depended. In the instant case 
there was no evidence that a primary price was agreed upon. 

‘*Perhaps these distinguishing features may not, each in its own 
setting, be sufficient to take the taxpayer’s case completely out 
of the judgments in the above cases, but taken as a whole they 
tend to detract from the view that the payments in this case were 
of a capital nature. We also have an additional factor—that of the 
covenant by the taxpayer to perform certain services for a period 
after the sale which would no doubt affect the amount of profits and 
hence the amount receivable by the taxpayer. In the consideration of 
all these factors, we apply the test enunciated by Scott, L.J., in Dott 
v. Brown, [1936] 1 All E.R. 5438, at p. 550: ‘What is the substantial 
character of the bargain?’ In our opinion the proper view to be taken 
of the agreement for sale and purchase of the goodwill is that the 
taxpayer, in exchange for a capital asset, received a series of pay- 
ments designed to give him an income for life varying in amount 
directly with the success or failure of the business sold, which he 
was at least to some extent capable of influencing. Accordingly, we 
regard the amounts received by the taxpayer under clause 14 to be 
so much in the nature of income as to bring them positively within 
the assessing provisions of the Income Tax Assessment Act.’’ 

The taxpayer also contended that he was entitled to exclude from 
the annual payments that portion computed to be the purchase price 
under s. 26 (c). The Board also rejected this claim, as there was no 
evidence of a primary price for goodwill having been agreed between 
the parties and no reference to a rate of interest which could in any 
way be used as a basis for calculating that part of the annual pay- 
ments ‘‘which represents so much of the purchase price’’ as required 
by s. 26 (c) (vide Webb, J., in Just v. F.C. of T. (1949), 4 A.LT.R., 
at p. 188, where the Judgment in Egerton-Warburton v. F.C. of T. 
(1934), 51 C.L.R. 568, was applied). ‘‘The term ‘annuity’ used in 
s. 26 (c) is not defined in the Income Tax Assessment Act 1936, as 
amended, and we refer to the case of D.F.C. of T. v. Hindmarsh 
(1912), 14 C.L.R. 334, where the meaning of the word has been given 
judicial recognition. Barton, J., at p. 338, states: ‘It is therefore a 
characteristic of an annuity that it be of a sum certain’. Isaacs, J., 
at p. 340, states: ‘But I cannot discover any departure from the 
characteristic requirement as to certainty of amount in the ordinary 
legal conception of an annuity’. Griffiths, C.J., at p. 337, agreed that 
the word ‘ordinarily’ bears the meaning of a sum certain but dissented 
from his colleagues in the application of this meaning to s. 34 of the 
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Land Tax Assessment Act 1910 in the case before him. The payments 
received and receivable by the taxpayer under clause 14 of the agree- 
ment fail to satisfy as to certainty the meaning placed upon the word 
‘annuity’ by the High Court of Australia, and we therefore find that 
s. 26 (c) does not apply to such payments.’’ 


BETTING WINNINGS OF WHARF LABOURER 


During the relevant years the taxpayer was employed variously 
as a wharf labourer and loader. His returns correctly stated the wages 
received from his employers, and he was assessed accordingly. Later, 
the Commissioner issued amended assessments, based on an accretion 
of the taxpayer’s assets, and including additional tax for omitted 
income. The taxpayer claimed that the accretion of assets was due to 
betting winnings at races which he claimed were not assessable. Held, 
on the evidence, corroborated by the taxpayer’s foreman, that the 
taxpayer’s gains from betting were not assessable income (C.T.B.R. 
Ref. No. 21/1947). ‘‘If the taxpayer’s onus were a matter of sheer 
quantitive proof of the amount of his net punting gains during each 
year it could not be held that the onus was discharged. But if a 
similar onus were placed on every person whose receipts for any year 
were, because of successful punting, in excess of such of those receipts 
as were definitely of an assessable nature, I do not see how any 
arbitrary assessment based on the whole of those receipts could ever be 
proved to be excessive unless the person concerned confined his punt- 
ing to booked bets and could produce documentary evidence of the 
results of his betting from every bookmaker concerned. My opinion 
is that where the Commissioner arbitrarily assesses the whole of a 
taxpayer’s receipts or estimated receipts from whatever source they 
may have been derived, and the taxpayer establishes to the satisfaction 
of the Board that none of his receipts in excess of those proved to be 
assessable income could have been derived from a source which is 
productive of assessable income, he has discharged his onus of proving 
that the assessment is (pro tanto) excessive. If strict proof of the 
actual amount of non-assessable receipts were essential any assess- 
ment which treated as assessable income the whole of the receipts of 
a taxpayer who during the year of income was a successful punter 
would be practically invulnerable. In this case the taxpayer has, to 
my satisfaction, established that, except for his wages and the savings 
bank interest, his receipts or incomings for the years under review 
could not have been derived from any source which produced assess- 
able income’’ (per Mr. R. R. Gibson, Chairman). 


WAR-TIME (COMPANY) TAX 
Election to Treat Subsidiary Companies as Branches 


The taxpayer company was incorporated in the United Kingdom 
in 1934 when it acquired the whole of the issued shares in Company 
A, which held all the issued shares in Company B. Company A, which 
was incorporated in the United Kingdom in 1912, had an extensive 
manufacturing business in various parts of the world including Aus- 
tralia. Company B was incorporated in Australia, where it carried 
on its business. The consideration paid by the appellant for the 
issued shares of Company A exceeded that company’s net tangible 
assets by £E2,089,853. The appellant, being a holding company as 
defined in s. 3 of the War-time (Company) Tax Assessment Act, duly 
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elected under s. 17 of that, Act to have Companies A and B treated 
as branches. In calculating the appellant’s capital employed, the 
Commissioner valued the goodwills of the companies under 
s. 24 (2)(e) as nil. On objection the appellant claimed that either 
by its purchase in 1934 of the shares in Company A and its election 
under s. 17, or by that election alone, it had purchased the goodwill 
of Company A at a cost of £E2,089,853 and that a proportion of that 
sum should be included in the caleulation of its capital employed as 
being the value in the accounting periods of the Australian goodwill. 

Held, dismissing the appeal, that (1) the appellant had merely 
purchased the issued shares in Company A and had never within the 
meaning of s. 24 (2)(e) purchased that company’s goodwill; and (2) 
an election under s. 17 effects neither a factual nor a fictional transfer 
of assets from a subsidiary to a holding company. (Griffiths Hughes 
Proprietaries Ltd. v. F.C. of T. (1950), 4 A.I.T.R. (in course of 


publication ) .) 


REMUNERATION OF DIRECTORS OF PRIVATE COMPANY 


The bulk of the shares in a private company were owned by two 
brothers, AX and BX, who were both full-time working directors 
of the company. Portion of their remuneration was disallowed by the 
Commissioner. The facts of the case and the decision of the Board of 
Review, on reference, are summarised below: 

Claimed Allowed Allowed 
by by by 
Ref. No. Particulars of Company Taxpayer Com- Board 
misstoner 
33-4; Musical instrument (principally 
71/1947 pianos) retailers. Paid up capital 
£48,800. Company’s profits: 1943, 
£3,781; 1944, £1,741; 1945, £812. 
AX.—Had vast experience of pianos 
for over 40 years. Responsible for pur- 
chases and sales, factory repair work, 
and general supervision. 
1943 .. é; oe .. £1,504 £1,250 £1,504 
1944 .. - % be .. 1,500 250 1,500 
1945 .. ‘i i .. 1,500 1,250 1,500 
BX.—Through war wounds not in con- 
tact with public. Supervision of finance 
and administration, country correspon- 
dence, hire purchase accounts. 
1943 .. ¥ z Ps .. £1,504 £1,250 £1,250 
1944 .. a his vs ct 1,500 1,250 1,250 
1945 .. x eu x% a 1,500 1,250 1,250 

‘‘On this evidence it seems to us that if £1,500 per annum is a 
reasonable remuneration for the services of Mr. AX—-and that is the 
full value which he himself as one of the directors assigned to his 
own services—then something less would be reasonable in the case of 
his brother, whose services, prima facie, would not appear to be as 
valuable to the company. In saying this we do not intend to reflect 
in any way upon the qualifications of Mr. BX for the particular 
duties of his office. It simply seems to us that there is a disparity in 
the value of the respective services rendered by these directors in the 
business of the company, and that on the evidence before us the onus 
of establishing that a sum in excess of the amount of £1,250 in fact 
allowed by the Commissioner is reasonable remuneration for the ser- 
vices of this director has not been satisfied. To this extent, therefore, 
we are unable to uphold the taxpayer’s claim.’’ Per the Board. 
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In a further case a private company carried on business as elec- 
trical wholesalers. The bonuses absorbed the greater part of the 
trading surplus. The facts of the case and the decision of the Board 
of Review, on reference, are summarized below: 


Ref. No.: Claimed by Company Allowed Allowed 
104/1946, by by 
12-13/1948. Salary Bonus Total Com- Board 
missioner 
1942 Managing Director .. .. £640 £725) £1,791 £1,250 £1,250 
Managing Director, allow- 
ance re loss on launch 426 
2nd Director ean eee, ee 390 250 640 640 _ 
3rd Director cr tet ee 416 200 616 616 ~- 
4th Director Pot aed Sen 364 200 564 564 —_— 
Managing Director .. .. £1,040 £420 £1,460 £1,250 £1,250 
eee 624 150 774 640 640 
3rd Director ke = ek ed 442 100 542 542 — 
4th Director aie Per 442 100 542 542 —— 
Managing Director .. .. £1,040 £300 £1,340 £1,040 £1,040 
2nd Director St eae 724 100 824 72 724 
3rd Director ie ile” 6 ce 542 100 642 542 542 
4th Director ae ae 542 100 642 542 542 
‘*Bonuses granted to the directors were to the extent at least of 
the amounts disallowed . . . distributions of profit in the guise or 
disguise of remuneration’’ (per the Chairman). 
The loss on the sale of the launch was held not to be an allowable 


deduction, being disallowed under s. 51. 


AMENDMENT OF ESTATE DUTY ASSESSMENT WHERE 
PROPERTY REALISED MORE THAN VALUE INCLUDED 
IN ESTATE DUTY RETURN 


The administrators of the estate of the late I. M. Campbell in- 
cluded in the Federal Estate Duty return a house belonging to the 
deceased at a value of £2,750 as at the date of her death, 11 October, 
1945. Attached to the return was a certificate of the N.S.W. Valuer- 
General stating that the value of the property on that date was . 
£2,750. On 29 July, 1946, the house was sold for £3,200. The Com- 
missioner then amended the assessment by increasing the value of the 
house to £3,200. The Commissioner contended that the amendment was 
authorised under s. 20 (2)(6) of the Estate Duty Assessment Act 
1914-1942 on the ground that the administrators had not made a full 
and true disclosure of all material facts in that they did not state 
the true value of the house and, therefore, he was entitled to amend 
the assessment to correct a mistake of fact, namely, a wrong statement 
as to the value of the house. Alternatively, the Commissioner con- 
tended that if it should be held that full and true disclosure had 
been made, he was entitled to amend the assessment under s. 20 (3) 
(corresponding to s. 170 (3) of the Income Tax Assessment Act) in 
that he corrected a mistake of fact, namely, wrong statement as to 
the value of the house. McTiernan, J., (before whom evidence was 
given by two valuers that in their opinion the value of the house on 
15 October, 1945, was £3,200) agreed with the Board of Review in 
holding that there had been a full disclosure of all the material facts 
necessary for the making of the assessment and that the amendment 
was not a correction of a mistake of fact. On appeal by the Com- 
missioner to the Full High Court, held (by majority, Latham, C.J., 
Williams and Webb, JJ.; Fullagar, J., dissenting), dismissing the 
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appeal, that the amended assessment was not authorised by the Estate 
Duty Assessment Act (F.C. of T. v. Westgarth and Another (1950), 
8 June, 1950). ‘‘In some contexts questions of fact are questions 
which are to be distinguished from questions of law, as, for example, 
when it is asked whether a question is to be determined by a judge 
or by a jury or when it is asked whether a case stated has been stated 
upon what is truly a question of law. In this sense a determination 
of value is a determination of fact: see, e.g., Chesterman & Ors. v. 
F.C. of T. (1932), 32 C.L.R. 362. But in some contexts a relevant 
distinction is that between a matter of fact and a matter of opinion. 
The existence of an opinion is itself a matter of fact, but the distinc- 
tion between a statement of fact and a statement of opinion is well 
recognised, not only in law (Bissett v. Wilkinson, [1927] A.C. 177) 
but also as a matter of everyday experience. When, as in this case, a 
choice has to be made between two competing interpretations of a 
statute, either of which is open upon the words used, it is proper to 
take into account the object of the statute as disclosed by its terms. 
It is evident that the object of s. 20 is, while securing what is con- 
sidered to be adequate protection against fraud, to attain certainty 
in the determination of the amount of taxation payable in respect of 
the estates of deceased persons if the condition of full disclosure of 
material facts is satisfied. Even when there has not been such dis- 
closure some degree of protection is given to administrators and bene- 
ficiaries if there has not been any fraud—s. 20 (2). For the purpose 
of assessing estate duty two matters are relevant—the items of which 
the estate consists and their respective values. On the contention for 
the appellant the result would be that, however honest and careful an 
administrator had been in making his return, the Commissioner could 
always increase assessed values at any time within three years of an 
assessment. This result is avoided if the section is interpreted as 
requiring, in order that s. 20 (3) should come into operation, ‘dis- 
closure’ of facts only as distinguished from ‘disclosure’ of law, and, 
as to values, disclosure of opinions in fact held as to values and not 
‘disclosure’ of what has been called in argument ‘the true value’— 
a ‘value’ which can ultimately appear only as an end result and not 
as a preliminary premise. In my opinion therefore, the distinction 
between fact and opinion as well as that between fact and law should 
be recognised in the application of sub-ss. (2) and (3) of s. 20. The 
material facts to which s. 20 (2) and s. 20 (3) refer are, so far as 
values are concerned, facts known to the administrators. The value of 
land must be determined as a matter of fact and not as a matter of 
law, but it is nevertheless necessarily determined as the result of an 
estimate or opinion as to value. Any such estimates and opinions must 
be fully and truly stated in order to make a full and true disclosure. 
In the present case there was no fraud or any form of dishonesty. 
All the material facts known to the administrators were stated. It is 
not suggested that they did not truly state their opinions. When the 
Commissioner made the amendment of the assessment he was not, in 
my opinion, correcting a mistake of fact but was recording a change 
of mind. In my opinion, therefore, the decision of the learned judge 
was right and the appeal should be dismissed. This conclusion, I 
agree with my brother Fullagar, produces the result that the Com- 
missioner cannot, in favour of the taxpayer, use s. 20 (4) to reduce 
an over-valuation merely upon the ground that there has been an 
over-valuation. It might be thought proper that this provision should 
receive the further attention of Parliament,’’ per Latham, C.J. 
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